
BO TAl NGUYENvA MOl TRUONG

S6: 6726 IBTNMT -KHTC

V/v xu 1ykiSn nghi cua cac ngan hang thuong mai
e5phan lien quan dSn quySn thu gifr tai san bao dam

CONG HOA xA HOI cnu NGHiA Vl¢T NAM
DQc I,p - T1}'do - H~nh phuc

Ha N9i, ngay 01 thangll! ndm 2024

Kinh giri: Ngan hang nha mroc Viet Narn

Phuc dap Cong van s6 7967/NHNN-PC ngay 24 thang 9 nam 2024 cua
Ngan hang nha mroc Vi~t Narn v~ viec xu ly kien nghi cua cac ngan hang thuong
mai c6 phan lien quan d~n quyen thu gift tai san bao dam, BQTai nguyen va Moi
tnrong co y kien nhu sau:

- Th6ng nh~t voi d~ xu~t cua Ngan hang nha nuoc Viet Narn ti~p tuc duoc
luat hoa cac quy dinh v~ quyen thu gift tai san bao dam; ke bien tai san bao dam
cua ben phai thi hanh an; hoan tra tai san bao dam la v~t clnrng trong vu an hinh
sir, vu viec vi pham hanh chinh nh~rn thao go kho khan, vu6ng rn~c cho cac t6
chuc tin d\mg, t6 chuc mua ban ng.

- £)~ nghi Ngan hang nha nuac Vi~t Nam neu rolQ trinh th\fc hi~n xay d\fllg
van ban quy ph~rn phap lu~t lu~t hoa cac quy djnh neu tren.

Tren day la y ki~n CllaBQ Tai nguyen va M6i truOng, tran tn;mg kinh giri
Ngan hang nha nuac Vi~t Narn d8 t6ng hgp theo quy djnh.!.

~R::F.~- TRUONG
,_;,...-c:ru::n' UONGNO'inh~n:

- Nhu tren;
- BQ truOng D6 Due Duy (dS baa eaa);
- LUll VT, KHTC.P
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BO TAl cntsu CONG BOA xA HOI can NGHlA Vl~T NAM
DQc 1$(1- T" do - .B~lDb phuc

ns N~t; ngfJj.Af'/J thang-10nam ;J024sa:110 S., IBTC- TCNH
VI'll xu Jy ki~n ngh] Cu'!:l-C~~

ngan hang thuong mai c6 phAn
lien quan d.~nquyin thu gin

tai san bso dam

Klnh gtri: Ngan hang NhAmrcc Vj~t Nam.

Tra Ioi Cong va:n s6 7967/NHNN-PC nga!y'!!26J9/2024 cua Ngan hang
Nha mrac Vi~t Nam (NHNN) vS xu If ki~nngqi Qua cac r'lgan hang thuong mai
cd ph~n (NHTMCP) Hen quart d~r'l 'l1UY~fithu gift fS!li san baa dam (TSBD~;! Bt)
Tai chinh co y k18p rihir san:

1. Theo quy diinh t~i khoan 3 t:>i@u 21 Lu~t NHNN narn 20'10'va khoan 2
DiSu 2062 Lu~t Cae't6 chuc tin d\1Og,(rem) name20.24 thi NFtNN la'Co quan
quart 1y nha mreo 'v~·!ho~tdt)ng 'ngan hang va lam d~u .mdi giup Chlnh plul th6ng
nhAt quan ly nllA r'luac VS Ito~t ·dQfig cUa TCTD, chi nhanh figarf hang mt6c
ngoa.i.

Cae nQi dungJ~i t;.lgh\ Quy~t 'sO 4272017/Qfl14 chua ~tlqc lu*t~6'~ ma
NHNN bao can t~i d\lJ thaC!)'Fo,triM Chinh phil. g6m:, <0 quyen thu gill .~rS13D,
(H) ke bien TSaD eua ben ph'l! thi haM :art'va (iii)hoan tra TS.BD la v~t ohUng
trong Vt) an hinh s\!" v~ 'li~c vi' ph~m harth tHIrlh Khong thuQc chuc nang, nhi~m
V\l efta BQTai chinh.

Do do, d~nghi Nl~ oa~cu cac guy djp.hQuaphap lu~t, chi.dfilo~c~aCaG
c§p co th~m quyE~, v1nhlihihthgc t1~ncua.ea.c rCTD ••va y ki8n thamgia cella die
bQ".nga.nh,cO'quatl lief} quat! da b.aa can, da x.u~t bU9'pg xu 19 d6i vai cac ~\16ng
m~c; kho khan eua 'FeTD trong Gongtac xuly 'flQ' x,Au,TSHD cho phu.hgp ..

2. v~th'Ft! tiin tri~n kb"i
- Cae vY'~g .tn&'~n~\i kian ri,ghi cpa NfITM;CP khong phili din naY' rtI(l.1

,- , :... ' , ' ~:,: - . - ','"
phat sinh mac di dUQ'G de c«p, ghi tlh,n trong qua trdnh tden khai thtJchi~n \ta tOt\g
k~t Nghi! quyat s6 4212017/QH14. Thai 'gian qua khl lu~t h6a cae quy <tjnh t~i
Nghi quy~t s5A2/2(117IQH14; Chinh ph(1cung cianghieo Clm, din nhic rfttkY cao

,.. _' _'- _'- - - ~i' . '# " _ ,,_

nQi dung de,xuat dua va~' Lu~t(thiet ke rieng>Chmro:g XII - tir Dieu 195 den rJieu
200 v~ xq! ly ng x~u; TSBD) \!~cu.n.gduQ'c Qu~c hQi, dk ,~~i bi~u Quac l1Qiigop
y, ho,snthi~n d~ ban hann Lu~t Cae tCtD nam 2024.

- Trong,qua trinh ~h6i hgp 'loiNFlNN khi thvc hi~n tang k~tN&h{q~y~tsq
42/2017fQH14 d@Lu~t hoa, So rai ohfnh eta eo Cong van s6 lS61tBTC-TCNH

; ::NI-INNth(rc hi¢n chl'r'C~af1gqu/m Iy:nhil:'l(tJ~V4}~j~r~~,}~tJ~I'l(jng"I/in~a,!~".. • .0.... '
Ngdn hemgNha nlt6'a Laco quan dalllfloi 8fup c:Jllnhphil/hong nhtil qutJh ly nha nlfOC ve (v chltc; n()(li tI(Jhg

clia TCTD. chi nhtmh ngan hang nwc ngoai".
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:nga~(J~ilOJlt:2022tham igra~&,jWHNN tie(t) ftUl6ng: NglTi quy8~s6 42/20' 17/QH 14
]'8~~~j qu~!t'v~'throiim xU'~Yt1~ xiu ouaTcm baa ~6rr,:rnQt s~ chi~ sach d~c
tnt! 4~ l~' ly' t~lln t.r~g O~lxAu tang ",caogiai ,dQ~,/20Ll.l!I2015~ NQ;iX8U tang ben
G@lilhA' dy~l!l;nIt&' khaeh'quan thl ;ahu y'8u do rrgoyen ohan chu quan cua cac
TeTD.cqo'iuf ly"'chdr 1uVng tin dVng chua tat~,Vi v~X 06 righllsTFINN 'oanh gia su
cAn tbi~tva ra soar t<¥l tb~ trc;Ul,g nhCtn8 glal ],inap c~,gia han ti~w tuc thuc hiQD
treng:,giai (l9i\U·2D21-l0':JS",.:(lallU baa c~og khai, mink b~cbi

..'t~i!>}t\l J\l,C kim, thee Rpi~:4l~y oj ki~n tllimh vien Chlnh phil s6
'8QliBL~~2~~\?,"igay, :t8/:03l2022 v@ ,tta, fl8hi: ~ay 4\IDg ,Nghi qlly~t keo dai thai
11\lFlap d~ng toan"'b¢ guy cljrih eua Nghi quy,8t sf:, 4'21201'7/QH14, BQ Iai chinh
eQng"o~ 'l1gblblSNN ra SQat n{>i dun~ de baa. caQChinb pnu"giAi ph4p nao cdD liSp
t\!~th\l~"hi~D'llgiaiplJap n£o khong ti'ep t\!c thgc hi~nJ

"1' <TtoLlS ql;ui ttinh Kay dlJng, Lu~t C~c TCTD n~hn2024~ BQTili chinh cUng
phteu~l,an de {lghi NEINN (C6ng vtln so 2390/BTtS:-TGNH, nga)' 15/3/2023 va
] 1~liBTG-TCNH engay 04;412023) 'ra ;soat Nghi quy&t s6 42/20 17/QH 14 d~ aua
mgts~»9f du'ng,vaodV thao tu~t, theo' do NHNN ,c'§n t6ng k~t lOandi~n, ra soat
kS' ,lllQ:Q,g ;phUn~wOng m~,qve phap }y d~ ,:)(;\1 1y Va V;~ nguyen t~o'chi lu~t hoa
l1b~g m~f clung phu hqp ,~nenphap, dong bQ vOi h~ thong, pnap Itl~t khac va 'dam
baa m~i doanh ngpi~p O~!ea cao TeID,) .prfa;ib~bA4bg tnl'O-o. ph4p (u~t.

Do·d6"d~ ngMiNMN'"Nnghi'en GUo cao' y:Jd@l1 c'Ua]~QTai chinh truoc day
d&ra so~t, can nh!c k5' Juerog 'Ohi~utn~tve vi~c.fdhh Cl1.lnh phil ti&p tvc lu~thoa
Ga~quydf'rth eua NghI gUy~t8:0 42/20111QH14.

Trien day 121'# ki@n cua HQ lai chirih, d'~nghi NHNN nghien ClrU, t6ng
hgp)·r " .
.J'il(rf:1J/ip,,: . l'RtJONG
• NlfU' Wert~ 'Th 'rT';"'IIo.'rd .
_ 13,()iJfLrtrfig, }3,9 Tal chihh (_da b/e); , ~"t.:J UJ.·"·v
- CAc d(Yf,lVi);TC1~ 'Ill pc;,
- LlfU:,VT; V:ul'CNH (v:nU'\~Il-~



BOTUPHAp cQ~GH6A xA H(H CHU NGHiA VI~T NAM
DQc l{ip - T\r do - H~nh phllC

Ha N9i, ngay fft thong 10 ndm 2024
S3:~)6~gIBTP-PLDSKT

. V/v xu ly kien nghi cua cac NHTM c6 phdn
lien quan dSn quyen thu gitt

tai san bao dam

Tra loi Cong van s6 79677NHNN-:-PCngay 26/9/2024 cua Ngan hang Nha mroc
Viet Nam vS viec xu ly ki~n ngnt eua,eac ngan hang thuong mai e6 phan lien quan
d~n quyen thu giii tai san bao dam, din eu'tbi5ng'firt, tai lieu duoc cung cdp va chirc
nang, nhiern.vu dtroc giao, B9 Tu phap c6y:Ri~n'n.hu sau:

1. Lien quan d~n viec Iu~t fi8a ca~iquy dinh cua Nghi quyet s3 42/20171QH14
, "'>,.W ,~~,,,, " "" ,

ngay 2116/2017 cua Quoc h9i ve t~i'diem m9t so chinh 'sach ve xu Iy no xau va xu ly
tai san bao dam cua khoan no x~u ~ii~:t6chirc tin d~ng, B9·Tu phap dil nhieu IAntham
gia y ki,~ntrong qu~ trinh1~pd~ ~gli(vad. fiao~!-l~!Ca~ t6 chuc tin dl,lng(sua d6i),
thay the Lu~t Cac to chuctin·e::il,lngnam 2. . suaiQoi, bo sungnam 2017). Theo do,

" I ·'t, , ,I ",',.;, ,

vi~c tiep tl;lcke thua, lu~t hoa quy dinh t?i N quyet so 42/2017 IQH14 (vai tu cach
la co ch~ ct~cthli thi di~m) va hofm thi~n.;quy,dhlh lien quan d~n xu Iy nq x&unoi
chung va thu giii tai san bao dam, ke bien tai'san bao dam thi hanh an ...

an nh~ .~ntrQng, danh·giaJ~p ct9Pgky l11or:g, ..,,,..n
2;' fJiSu OO,HiSrtptulP traIn 2013 vad6ng b9, T"'''' ....

163, DiSu 301 B91u~t Dan S\l t;1am201 .~, ~t Pha san, Lu~t;;'fhi hanh an
Iu?t vS thu~, phi, 1~pni va quy dinh pha~ lu~t co lien quan:

2. V8 co sa chinh trj, phap ly va th\lq tiSn dAi voi vi~c Iu~t hoa cac quy dinh cua
Nghi quy~t s3 42/2017/QH14

, 2.1. Co sa chinh trl, phap Iy va th\l'~ tiSn d3i voi vi~c Iu~t hoa cac quy dinh vS
quyen thu giu' tai san bao dam, ke bienJai'san bao dam cua ben phai thi hanh an va

%

hoan tra tai san bao dam la v~t.ch(l'llg tI'8ggVl,lan hin~ S\l,Vl,lvi~c vi ph?m hanh ehinh
t?i Nghj quy~t s6 42/2017 IQH 14 ,d;1I9~~1l~~)?il\1:l,lCIII.2 dl,l'thao Ta trinh Chinh ph~
dil duqc ra soat, nghien Clm va de xuattrdng qua trinh xay dl,l'ngd\l an Lu~t Cac to
chuc tin d~mg, thay thS Lu~t Cac t6 chu¢tin dl,lng nam 2010 (sua d6i, b6 sung nam
2017), Tuy nhien, Uy ban Thuang V\lQuAc h(>idil luqc b6 cac quy djnh vS thu t\lC
thu giCi'teEsan bao dam, ke bien tai san bao dam cua ben phai thi hanh an va hoan tra
tai san bao dam la v~t chung trong Vl,lan hinh sl;t,Vl,lvi~c vi ph?m hanh chinh.

Vi~c Lu~t Cac t6 ehuc tin dl,lng nam 2024 khong ti~p tl,lCk~ thua cae quy dinh
nay eua Nghi quy~t s6 42/20271QH14 ¥~pac vdn dS nay cung dil dugc cac Uy ban
cua QuAc h9i, Uy ban Thuang V\l Qu3cc'l1Qi va Qu3c h9i xem xet, can nh~c th~n tr<;mg
cac y~u t3 khach quan, chu quan, danhigi~ toan di~n cac yeu cdu cua th\lc tiSn, dam
bao S\l d6ng b9, kha thi cua h~ th6ng pJj"" ~t. D6ng thai, Lu~t Cac t6 chuc tin d\lng
nam 2024 dil th~ chS hoa nhiSu ch11 g, chinh sach moi cua Dang, Nha nuac, j

f
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thoa thuan vS viec ben bao dam d&ngy cho ben nhan bao darn c6 quyen thu gift tai san
bao dam cua khoan no x~u khi phai xu Iy no x~u va dap irng mot s6 diSu kien, Tuy
nhien, Bo luat Dan su nam 2015 d§ quy dinh cu thS vS cac tnrong hop xu ly tai san bao
dam, thong bao vS viec xu Iy tai'san bao dam, giao tai san bao dam dS xu ly (DiSu 299
dSn Di~u 301). D@nghi co quan chu tri soan thao linn ro kh6 khan, virong mac (nguyen
nhan chu quan, nguyen nhan khach quan cua cac kh6 khan, virong m~c nay) lien quan
dSn viec khong c6 co sa phap ly dS t6 chirc tin dung, t6 chirc mua ban, xu Iy no x~u
thuc hien viec thu gift tai san bao dam?

b) DS nghi Ngan hang Nha,nU'ac danh gia ky luOng, ro rang han trong d\l thao
To trinh vS tinh phil hqp, tinh dijc Ftl'lltcua chu thS la t6 chuc tin d\lng, cua quan h~,
giao dich lien quan dSn vi~c cong hila th\1'Chi~n quySn thu gift tai san bao dam cua
khoan ng x~g cua t6 chtl'ctin d~n '.. u m9t bi~n phap m~nh, bi~n phap d~c thil d!xu

, ~'... j:' .... ,.,-,::... !, .J..',...._o .. " m , 'iJ .,ly n<;1xau, ta~ san bao dam cua *~o~n:p?xau cuat6 chuc tin d\lng. D~c bi~t la trong
b6i canh Lu?t Dfit dai nam 20~4 In&Lhan hanh va co hi~u l\lc kS tiT ngay 0118/2024,
vi~c nh?n bao dam, nh?n bao Q~h{ij§ngquySn su ...d\mg d~t, tai san g~n liSn vai d~t
kh6ng chi bao g&m t6 chM~ '·tli~.bao g&m Sl,l'tham gia cua cac t6
Chll'Ckinh tS khong pn' .,'\,

3.2. v~vi~c ke athu tl,l'uu tien thanh toan khi xu Iy tai

90 f5wlThi hann an dan
Stlngilam 2014, nam 201 , ~2o,'~A;"2022v~' . ~r~I~~~ii!!~~V~~.~~jll~

dan s\r c6 quySn ke bien tai S~lltc~m c6; tn:8ff~hAptrong truang hqp nguoi ph~i thi .
., .A,.··.!*"'_"' .., .....:.: ,.

an khong con tai sim nao khac de thi h~l an ho~c c6 ma khong du neu gia tri tai san
d6lan han nghla V\l duqc bao dam va chl:phi cuang chS thi hanh an. Ben c~nh d6, t~i
khoan 2 DiSu 4 Thong tu lien tich s6 11l2016/TTLT-BTP-TANDTC-VKSNDTC
ngay 01/8/2016 cua B9 tru3ng Bi? Tu ph~p, Chanh an Toa an nhan dan t6i cao, Vi~n
truang Vi~n kiSm sat nhan dan t6i cao gU~dinh m9t s6 v~n dS vS thu 1\Icthi h3nh an
dan Sl,l'va ph6i hqp lien nganh trong thi.i~anh an dan S\l quy dinh: "Tru'ong h(lp tili
scm cdm c6, thi ch6p au aiJu ki¢n ad kelJie/1,'xU-Ii' theo quy ainh tgi DiJu 90 Luq.t Thi
himh an dan S1!ma nguai nhq.n cdm co, i hi chdp aang ttin .hanh ~n(If;ai thu h6i n9'
yay thea quy ainh cua,phap luq.t v~ xu Ii' tai san bao aam thi Chap hanh vien khong

, . ,
th~l'chi¢n vi¢c ke bien, xu If;aoi viA tai san aDnhung phai co, van ban yeu cau nguai
xu If; tai san cdm c6, thi chap thong bao· ngay kJt qua xu If; tai san cho ca quan thi
hcmh 6n dan Sl!, gii1-Igi s6 tiJn con Igi thJu co) ai ca quan thi hanh an dan Sl! giai
quyJr thea quy ainh cua phap Iug.t".

Nhu V?y, nSu Iu?t h6a thea huang "Tal san bao aam cua khoan n(l xau eua ben
phai thi hanh an aang bao aam eho nghfa v~ tra n9',tgi ta chue tin d~ng, ,.chinhanh
ngan hang nuac ngoai, ta chuc mua ban, ·xu If;n(l xau khong bi ke bien ae th1!chi?n
nghfa v~ khac theo quy ainh cua phap 1;Jf;rv~thi himh an dan S1!,tnf truimg h9P thi
hanh ban an, quyit ajnh vJ oap duiYng, b'6i' thuang thi¢t hgi vJ tinh mgng, suc khoe

1;,-
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BQCONGAN CQNG HoA xA HQI CHU NGHiA VI~T NAM
D{)c lip - TV do - H~nh phuc

HqfN9i, ngf;y2Rthang 10 ndm 2024S6:.f845 IBCA-ANKT
VIv lien quan vi~e ki~n nghi cua
cac ngan hang thuong mai e6 phfut
trong vi~c thu gift tai san bao dam
sa? khi Nghi quy~t s8 42 v~ thi
diem xu ly no xdu cua cac t6 chirc
tin dung h~t hi~u hrc

Kinh giri: Ngan hang Nha mroc Vi~t Nam

, Tr~ lai Con~ van s6 7967~-PC ngay 26/9/2024 cua Ngan hang Nha
mroc V:l~tNa~ ve viec "xu ly kien nghi cua ngan hang thuong mai c3 ph§n lien
quan den quyen thu giil' tai san bao dam", BQCong an trao d3i nhu sau:

1. CO'ba~ nh~t tri voi du thao To trinh v@xu ly ki8n nghi cua cac ngan hang
thuong rnai co phan trong viec thu gift tai san bao dam sau khi Nghi quyet s6
4~/2017/QH14 cua Quoc hQi v@thi diBm xu ly nQ'xdu cua cac t3 chuc tin d\lng
het hi~u l\1'c.

2. Q¥a trinh triBn khai th\!c hi~n Nghi quy8t s6 42 co nhi@utic~ qrc trong xu
i1y nQ'xdu, nhung con nhiau kho khan, VuOng m~c, h~l'l.ch8c\lien quan d8nth\Icd

hi~n cac quy dinh quy@nthu giil'tai sim bao dam, ke bien tai san bao dam cua ben
thi hanh an va hoan tni tai san bao dam la v~t chUng trong cac V\lan hinh S\1'khong
duQ'c lu~t hoa ~i Lu~t Cac t3 chuc tin d\lllg nam 2024, C\l thB: (1) Vi~c thu giil' tai
san bao dam dBxu ly nQ'xdu tren th\Ic te chi thanh cong khi khach hang hQ'Ptac
ho~c khach hang dii b6 tr6n rna tai san khong co tranh chdp. Tren th\1'ct8, co nhi@u
tai san khac n~m trong tai san bao dam, cac tai sim nay co thB cua ben thu ba,.ben

" thu ba khong t\1'nguy~n di dai ho~c phat sinh khieu n~i, khoi ki~n d~ den khong
xu ly duQ'c tai san bao dam ... Nhu v~y, quy@nthu giil' tai san bao dam la quy@n
hgp phap cua t3 chuc tin d\lng dBxu ly nQ'xdu; tuy nhien, tai sim bao dam thubl'lg
d~t trong m6i quan h~ dan S\Iphuc t~p, vai nhi@uben co quySn, lQ'iich lien quan
va t3 chuc tin d\lng chi la mQt ben co quySn lien quan den tai san baodam do.
Theo do, cac quy dinh t3 chuc tin d\lng duQ'cquySn thu giil' tai san bao dam chua

1 • phil hQ'Pkhi day la giao djeh dan S\1',g~p phai kho khan khi th\1'chi~n do y chi chu
quan cua ben nh~n bao dam va cae ben co quy@n,lQ'iich lien quan d8n tai san bao
dam. (2) Vi~c hoan tra tai san bao dam 1av~t chUng trong V\l an hinh S\1'ph\l thuQc
nhiSu vao quan diBm cua cO'quan ti8n hanh t6 t\lllg do quy dinh "anb huoog den,
vi~c xu ly V\l an va thi hal'lh an" khong thB co quy dil'lh giai thich C\lthB. (3) Chinh
quy@ndia phuong, cO'quan Cong an, Toa an, co quan Thue kho co thB phdi hQ'P'




