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	Comparative study on summary proceedings in settling civil disputes at courts and recommendations for introduction of summary proceedings in Viet Nam
	Institute of Judicial Science, SPC 

	Research studies on seleected issues to recommend for the amendments of the Penal Code – criminalization / decriminalization of certain offences 
	Department of Criminal and Administrative Legislation, MOJ 

	Research studies on seleected issues to recommend for the amendments of the Penal Code – Responsibility of legal entities 
	Department of Criminal and Administrative Legislation, MOJ

	Research study on amendment of the Penal Code, focusing on environmental offences 
	Department of Criminal and Administrative Legislation, MOJ

	Survey to give recommendations toward improvement of regulatory protection mechanism of civil and property rights of individual and legal entity in amending the Civil Code
	Department of Civil and Economic Legislation, MOJ 


	Overall assessment of the Draft Law on Civil Status from the perspective of protection of human rights 
	Bureau of Civil Status, Nationality and Authentication, MOJ 

	Survey to assess the assurance of gender equality and protection of women’s rights in practice in access to judicial services 
	Committee for Women Advancement in Justice Sector, MOJ 

	Development of the Manual on Handling of Administrative Violations in relation to the judicial activities (Decree No. 110/2013) 
	MOJ’s Inspection 

	Trainings on handling administrative violations in the areas of legal aid, judicial administration, family and marriage, civil execution, bankruptcy of enterprises and cooperatives
	MOJ’s Inspection

	Consultative workshop to comment on solutions to improve the MOJ’s score and position in the Ministerial Effectiveness Index of Business Law Development and Implementation (MEI)
	Office of MOJ

	Rearch study on organization and operations of Legal Partnership Group to enhance aid coordination in legal/judicial area 
	Department of International Relations, MOJ







	· Research study on amendment and supplement of regulations on the National Assembly prescribed in the 1992 Constitution 
	Legal Committee of the National Assembly 

	Consultative workshop to comment on Draft 1992 Constitution (revised) 
	Department of Criminal and Administrative Legislation, MOJ

	Research study on improvement of the current criminal sanction system, focusing on reducing the death penalty 
	Department of Criminal and Administrative Legislation, MOJ 

	Comparative research on amendment of the Penal Code related to criminalization of corruption offences in order to improve implementation of the UN Convention on Anti-Corruption in Viet Nam 
	Department of Criminal and Administrative Legislation, MOJ

	Research study on amendment, supplement of the Penal Proceeding Code to meet requirements of the judicial reform 
	Central Internal Affairs Committee 

	Assessment on the practice of promulgation of administrative decisions and proposals for Law on Promulgation of administrative decisions 
	Department of Criminal and Administrative Legislation, MOJ

	Research on standard process for consideration and decision of application of other administrative handling measures in the Law on handling of administrative violations 
	Department of Criminal and Administrative Legislation, MOJ

	Study on “Simplification of administrative procedures and citizen’s documents in the draft Law on Civil Status” 
	Bureau of Civil Status, Nationality and Authentication, MOJ 

	· Research study on gender assessment of the draft Law on Civil Status and recommendations for improvement of Gender Mainstreaming Tool in law drafting of the Ministry of Justice 
	Committee for Women Advancement in Justice Sector, MOJ 

	Study on development of Regulatory Impact Assessment for draft Law on promulgation of administrative decision 
	Department of Criminal and Administrative Legislation, MOJ

	Study on controversal Issues related to the Draft Law on Amendment of Law on Marriage and Family 2000 (e.g. regulations on separation, pre-marriage contract, surrogate, etc.) 
	Department of Criminal and Administrative Legislation, MOJ

	Comparative study on application of customary law in adjudication – international experiences and Viet Nam’s practice 
	Supreme People’s Court 


	Development of an overall report on review of the current law, ensuring the compatibility between Viet Nam’s laws and ICCPR on 16 groups of civil – political rights 
	Department of International Law, MOJ 

	Workshop to share experience in development of National Report on ICCPR Implementation of Viet Nam 
	Department of International Law, MOJ


	Workshop on “power allocation between the central and provincial authorities – international experience and Vietnam’s practice”
	Legal Research Institute, MOJ 

	Workshop on “Judicial power in a rule-of-law state – theory and practice” 
	Legal Research Institute, MOJ 

	Development of a database on legal/judicial cooperation serving for aid coordination in the legal and judicial arena 
	Department of International Relations, MOJ 

	Assessment of current status of international legal cooperation and coordination of legal cooperation in order to amend Government Decree 78/2008/NĐ-CP on state management on international legal cooperation 
	Department of International Relations, MOJ

	Legal Policy Dialogues (2013-2014):

· “Criminal laws in Viet Nam in the context of international integration” (29/8/2013)
· “Amending the Law on Marriage and Family from a Human–rights Based Perspective” (29/11/2013)
· "Reviewing the Draft Law on Civil Status from a Human–rights Based Perspective” (19/3/2014).

	MOJ in coordination with UNDP

	=

 


	




Legal Policy Dialogues held in 2013 and early 2014

	



On 31/3, in Ha Noi, the Central Steering Committee on Judicial Reform (JRSC) held the 15th meeting session. The State President Truong Tan Sang, Head of the JRSC hosted the meeting session. Attended the meeting were Mr. Nguyen Xuan Phuc, member of the Politburo, Deputy Prime Minister, Deputy Head of the JRSC; Mr. Truong Hoa Binh, Secretary of the Party’s Central Committee, Chief Justice of the Supreme People’s Court (SPC); Mrs. Le Thi Thu Ba, member of the Party’s Central Committee, Deputy Chief of the Party’s Central Committee Secretariat, Deputy Head of the Standing Committee of the JRSC and other members of the JRSC. 
At the meeting, the JRSC commented on the Detailed Project on Renovation of Organization and Operation of the SPC, high people’s courts, provincial people’s courts, regional first-instance people’s courts and other important issues of the Draft Law on Organization of People’s Court (revised); Detailed Project on Organization of People’s Procuracy at all levels and the Draft Law on Organization of People’s Procuracy (revised); Project “Renovation of organization and operation of judicial agencies in the military”.

Members of the JRSC commented on some important issues of the above-mentioned projects and draft laws. Representatives of the Party’s Civil Affairs Committee of the SPC, Supreme People’s Procuracy (SPP), the Military Commission of the Party’s Central Committee and the Standing JRSC listened to all comments and clarified some contents related to these projects and draft laws.
In the closing remarks, the State President Truong Tan Sang, Head of the JRSC welcomed and appreciated the preparations in developing these projects and draft laws of the Party’s Civil Affairs Committee of the SPC, SPP and the Military Commission of the Party’s Central Committee. These projects and draft laws have sticked closely with the Party’s resolutions and documents on judicial reform, regulations of the 2013 Constitution, with references to international experience, which are corresponding with Viet Nam’s conditions and the Party’s policies and guidelines. The in-charge Division of the Standing JRSC, with the high sense of responsibility, prepared comment documents in a timely manner and qualified quality, in which touched upon several important issues for discussion at the meeting session. Members of the JRSC made many valuable comments on these projects and draft laws. 
Head of the JRSC asked the agencies in charge of preparing these projects and draft laws to be fully open with opinions of the Committee’s members and underpin the draft laws with sound scientific and practical arguments. These draft laws should be amended in an open manner; main issues prescribed in the laws should be presented with two solutions with scientific and persuasive arguments for each selected solution. There should be attentions paying toward arising issues with thorough study and consideration on the basis to be in line with the Party’s policy and Constitution. It is necessary to improve as soon as possible the Draft Law on Organization of People’s Courts and Draft Law on Organization of People’s Procuracies to be submitted to the National Assembly for comments at its 7th meeting session (in May)./. 

By Huong Thuy (TTXVN/Vietnam+) (Nguồn: http://www.vietnamplus.vn/)


	

	On 12/3, in Ha Noi, the Central Steering Committee on Judicial Reform (JRSC), under chairman of the State President Truong Tan Sang, held its 14th meeting session. At the meeting, JRSC commented of the draft Report on implementation practice of the 2013 tasks of judicial reform, directions for 2014 tasks. 

According to the draft Report of JRSC, during the recent time, judicial reform has been actively implemented and gained some significant results. Positive changes have been made in the processes of investigation, prosecution, adjudication and execution, which helped to limit unjust, incorrect verdicts and overdue verdicts according to the law, thus enhancing the resolution rate of cases and matters within judicial agencies’ competence and making important contribution toward the country’s socio-economic development. JRSC focused on directing the review of eight-year implementation of Resolution No. 49 of the Politburo on Strategy on Judicial Reform to the year 2020 and conducting researches on development of some projects, thematic reports in order to clarify some issues assigned by the Politburo serving the review of Resolution No. 49. Participants focused on clarifying significant shortcomings in implementation of judicial reform tasks during the recent time, analyzing its causes and proposing solutions on directions and key taks of judicial reform for the coming time. 
In terms of the 2014 tasks, JRSC determined to further enhance dissemination, thoroughly and strictly implement the Politburo’s conclusions on the review’s results of eight-year implementation of Resolution No. 49. At the same time, it is necessary to promptly study and develop projects and thematic reports to support development, amendment, supplement of legal normative documents that remain conformable with regulations of the Constitution (revised). It is also defined to study and develop some draft laws, legal documents on the proceedings as well as directions on study to clarify theoretical issues on judicial power of the socialist rule-of-law State. At the meeting, JRSC commented on its draft Work Programme; Plan on dissemination, thorough and strict implementation of the Conclusion of the Politburo on the review’s results of Resolution No. 49; Project on Overall Plan on development of judicial agencies, judicial supporting agencies within the people’s public security to the year 2020. 
Speaking at the meeting, the State President Truong Tan Sang highly appreciated comments of members of JRSC on draft projects and believed that, during the recent time, the judicial reform has been actively implemented by the Party’s committees, organizations and functional units at all levels and gained practicals achievements. However, there are several issues arising during the implementation process to be handled. The State President proposed that JRSC should strictly study all comments in order to improve these projects to be submitted to competent agencies for review in the coming time./.



Research studies conducted in 2013:
Research study on regulations on the National Assembly in the 1992 Constitution 
(serving amendment and supplement of the 1992 Constitution) 
This report is developed by an expert team in 2012 and finalized in early 2013 under directions of the Legal Committee of the National Assembly. This report supports studies on amendment of the 1992 Constitution and other laws such as the Law on Organization of the National Assembly, Law on Operation and Supervision of the National Assembly, Law on Election of Deputies to the National Assembly, Law on Promulgation of Legal Normative Documents and other laws on organization of the State apparatus; at the same time, it is also an useful referrence materials for legal science studies and education at univesities.
In our country’s apparatus, the National Assembly plays a crucial role. The National Assembly is the highest representative agency of the people, the most powerful State agency of the Socialist Republic of Viet Nam. It represents the will and desires of the entire people, thus organization and operation of the National Assembly have significant impacts on the interests of the country, society and individuals. Therefore, improvement of its organization, renovation of its operational modes and effectiveness is the Party’s main direction in order to develop and improve the rule-of-law and socialist state of the people, by the people and for the people.

During the recent years, in the 1992 Constitution, there are certain renovation in regulations on organization and operation of the 1992 Constitution, making important contributions to enhance the effectiveness and efficiency of the State apparatus’s operation, meeting requirements of the socialist and rule-of-law state. However, over the past 20 years of implementing regulations on the NA, there remain certain limitations and insufficient such as: there is lack of clear regulations on the position, functions of the National Assembly in exercising its legislative power, relations between the National Assembly and other State agencies in order to ensure the principle of assignment and coordinations among agencies who exercising the legislative, executive and judicial powers; regulations on supervising scope and targets are not yet rational; there is lack of regulations to ensure the effectiveness and efficiency of the National Assembly in giving decisions on important issues of the country; lack of regulations on the system of the National Assembly’s committees, etc. 
The research’s purposes are to conduct a comprehensive, authentic and objective assessment about the system of regulations prescribed in the current National Assembly and laws on organization and operations of the National Assembly, in which focusing on analysis of shortcomings, weaknesses, its main causes and proposals for solutions to amend such relevant regulations in the Constitution in order to enhance the National Assembly’s operational quality and effectiveness.

Based on the study’s results on regulations on the NA in the Constitution and current laws, the research report proposes recommendations for amendment of some provisions in the Constitution on organization and operation of the NA, including the following: (i) Position, role, functions, tasks, power and operational principles of the NA; (ii) Position, role, structure, organization, tasks and specific power of the Standing Committee of the NA; (iii) The system of Committees of the NA; (iv) Members of the NA; and (v) Mechanism of assignment, coordination, control of power between the NA and executive and judicial agencies as required in the 1992 Policy Program (amendment, supplement in 2011).  

	Focal point: Nguyen Phuong Thuy, Deputy General Director, Legal Department of the NA Office cum Director of the Sub-component, tel: 0988095463, email: thuynp@qh.gov.vn


Research study on improvement of the current criminal sanction system, focusing on reducing the death penalty 
(serving amendment, supplement of the Penal Code) 
This report is developed by an expert team in 2012 and finalized in 2013 under directions of the Department of Criminal and Administrative Legislation, Ministry of Justice. This report points out and analyzes shortcomings and weaknesses of the criminal sanction system prescribed in the current Penal Code. The death penalty is still applicable to several crimes, which is no longer suitable for the time being and fails to meet the objectives of education and prevention, assurance of rehabilitation and re-integration into society for offenders. This report will be used as referrence materials for the Drafting Committee and Editorial Board in studying and developing the Penal Code (revised).
Penalty is the most serious coercive measure of the State to deprive of or restrict rights and interests of the offenders. Penalty’s purposes are not only to punish the offenders, but also educate them in order to become useful person to the society with enhanced awareness of compliance of the law and rules of the socialist life, preventing them from committing new crimes. Penalty also aims to educate other people to respect the law and take part in prevention and fight against crimes.
According to Article 28 of the current Penal Code of Vietnam, the penalty system applicable to the offenders consists of 07 main penalties (including warning, fine, non-custodial reform, expulsion, termed imprisonment, life imprisonment, and death penalty), in which the death penalty is applicable in some cases of especially serious crimes prescribed in specific provisions. In addition to the main penalties, the Penal Code also stipulates 07 additional penalties which the courts may sentence beside the main penalties (including ban from holding certain posts, practicing certain occupations or doing certain jobs; ban on residence; probation; deprivation of some civil rights; confiscation of property; fine and expulsion, when it is not applied as a principal penalty). Through such penalty system, the Penal Code has contributed to protect the national security, social order and safety, legitimate rights and interests of organizations and individuals.
However, through the practice of prevention and fight against crimes, there are many shortcomings in the penalty system prescribed in the current Penal Code. For instance, the applicable scope of termed imprisonment is too broad; the applicable scope of non-custodial penalties remains restricted; death penalty is still applicable to too many crimes, including death penalty for rape against children prescribed in Article 112 clause 3 and 4, etc.). Moreover, in the recent years, there are increasingly widespread and better awareness of the society of the thoughts about human rights, democracy and socialist rule-of-law state which focusing on promoting human rights and citizens’ fundamental rights in order to ensure a safe, peaceful and healthy living environment for the people. Elimination of death penalty from the penalty system is a relatively popular tendency in many countries worldwide. In such context, it is practical and rational to maintain a criminal sanctioning system for the purposes of education, prevention and gurantee of rehabilitation of offenders.

Therefore, it is essential to review and assess the penalty system with focuses on main penalties in order to find out shortcomings and weaknesses, thus timely proposing recommendations on amendment, supplement of the Penal Code. It is to ensure the conformity with the society’s development, enhancement of effectiveness of education and reform of the offenders, prevention of relapsing into crimes as well as the conformity with the world common trends. In particular, in the context of studying the Penal Code’s amendment under the direction of modern amendment which conform with the common development tendency of the world, enhancing protection of human rights and fundamental rights of citizens as well as humanitarization, it is urgent and rational to conduct a research on reducing applicable possibility of imprisonment penalty and expanding applicable scope of non-custodial penalties in the current conditions. This is in line with the spirit of Resolution No. 49-NQ/TW of the Politburo dated 02/06/2005 on the Judicial Reform Strategy, in which identifies one of judicial reform’s tasks is: “Reduce imprisonment penalty; expand application of monetary and non-custodial penalties for some crimes. Restrict death penalty under the direction that it is only applied for a few especially serious crimes. Reduce the maximum penalty bracket for some crimes”.

The research’s purposes are to define shortcomings and weaknesses of the main criminal sanction system prescribed in the 1999 Penal Code in comparison with requirements of anti-crime fight and prevention and the general tendency, thus making proposals and recommendations to further improve the Penal Code’s regulations on the sanction system in the light to increase non-custodial reform and application of fines for some crimes such as economic and environmental crimes, especially restricting applicable scope of the death penalty.

The Report’s proposals and recommendations for improvement of the Penal Code on the sanction system include proposals and recommendations on the criminal sanction system (including those on the following: (i) General sanction system; (ii) Warning; (iii) Fines; (iv) Non-custodial reform; (v) Expulsion; (vi) Termed imprisonment; (vii) Life imprisonment; and (viii) Death penalty; and exemption, reduction and augmentation of penalties. The research’s results will directly serve the development of the Draft Penal Code (revised)./.
	Focal point: Le Thi Hoa, Department of Criminal and Administrative Legislation, Ministry of Justice, tel: 62739407, email: hoalt@moj.gov.vn


Comparative research on criminalization of corruption offences in order to improve implementation of the UN Convention on Anti-Corruption in Viet Nam 
(serving amendment, supplement of the Penal Code) 
This research’s resport points out the most significant shortcoming of the current Penal Code is that: it only stipulates corruption offences in the public sector of the State of Viet Nam, but failing to touch upon corruption offences in the private sector as well as corruption acts of foreign civil servants, officials of international organizations, non-governmental organizations... These are acts to be criminalized according to requirements of the UN Convention Against Corruption that Viet Nam signed on 10/12/2003 and ratified in 2009. Based on analysis of the Convention, study on experience of criminal legislation of some countries and assessment of the practice of Viet Nam’s law, the Report introduce proposals and recommendations for amendment, supplement of the Penal Code in order to overcome these shortcomings in implementation of the UN Convention Against Corruption of Viet Nam. 
Corruption is a traditional and serious offence and has recently become popular in many countries, especially developing and economically transitional countries. This offence’s danger lies upon its serious harm to the national interests, enjoyment of rights and interests of the poor, and erosion of the people’s trust toward the State. This is one of the main reasons directly resulting in the increasing injustice in the society. 
In international relations, the increase of corruption offences is the reflection of depravation of the power, decrease of the partners’ trust and restrictions to attraction of project’s investments. It has been increasingly serious, especially in the context of globalization where corruption offences have gradually become trans-national and organizational crimes. Therefore, the legal system of each country should prescribe strict and strong measures to prevent and punish corruption offences.
Taking into account of the high risk of such offences, the Penal Code has a separate part (Part A) in Chapter XXI “Crimes relating to position” with 7 articles on corruption offences. However, the most disadvantage of the current Penal Code is that it only regulates corruption offences in the public sector of the State of Vietnam, but not in the private sector with the following acts: bribery of foreign officials, officials of international organizations and non-governmental organizations, etc. These acts should be criminalized in line with requirements of the UN Convention on Anti-corruption (hereinafter referred to as the Anti-corruption Convention) that Vietnam signed on 10/12/2003 and ratified in 2009.
In order to implement this Convention, on 07/04/2010, the Prime Minister adopted Decision No. 445/QD-TTg on approval of Implementation Plan of the Anti-corruption Convention. The Plan consists of the following contents: integration of criminal provisions prescribed in the Convention into domestic laws through studies and recommendations of using criminal measures to handle bribery acts of money, property or other material interests relating to foreign officials, officials of international and non-governmental organizations for their own benefits; studies and regulations on corruption acts in the private sector (offering bribes, accepting bribes and embezzling property); studies on possibilities of supplementing provisions on legal entity of corruption acts, illegal enrichment of officials if their assets increase significantly in comparison with their legal incomes.
In addition, the current Penal Code is being reviewed for further improvement with one of the main directions is to harmonize its provisions with international conventions that Vietnam is a member, including the Anti-corruption Convention, enhancing international cooperation in prevention and fight against corruptions.

Therefore, it is high time to conduct a comparative study and assessment on the current Penal Code’s provisions and its compatibility with the Anti-corruption Convention and some countries’ laws, then proposing recommendations to improve relevant Penal Code’s provisions on corruption offences. The study’s results will be an important material for amendment and supplement of the Penal Code on corruption offences in order to ensure compliance with the Convention’s responsibilities of state members.
With supports of Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” (funded by UNDP), the Department of Criminal and Administrative Legislation, Ministry of Justice, conducts a comparative research on on amendment of the Penal Code related to criminalization of corruption offences in order to improve implementation of the UN Convention on Anti-Corruption in Viet Nam.

The research’s objectives are: (i) To review and assess the compatibility of the Penal Code’s provisions on corruption offences and requirements of the Anti-corruption Convention, and compare with some countries’ laws, thus pointing out compatible and disadvantage points of Vietnam’s laws; and (ii) To propose recommendations to improve the Penal Code’s provisions on corruption offences in order to enhance its implementation effectiveness and compatibility with requirements of the Anti-corruption Convention that Vietnam is a member.
Based on analysis of the requirements of the Convention Against Corruption and experience of criminal legislation of some countries, along with assessment of the practice of Viet Nam’s law, the Report introduces proposals and recommendations for amendment, supplement of the Penal Code as follows:

1) Expansion of subjects to corruption offences: not only the State civil servants, but also foreign officials and officials of international organizations if they commit offences; active and passive offenders in order to adopt rational handling policies; 
2) Expansion of the scope of corruption offences: to the private sector, especially bribery and misappropriation of properties in the private sector according to requirements of the Convention Against Corruption; 
3) Study on regulations on criminal liability of the legal entity: in order to ensure an appropriate and corresponding handling measures for offences of these subjects;

4) Consideration to criminalize illicit enrichment: according to three solutions: (i) Stipulate illicit enrichment as an offence in the Penal Code; (ii) Stipulate illicit enrichment as an offence through criminalizing violations of duties to enumerate properties, increase(s) of income and explanation duty; (iii) in the short term, not yet stipulate illicit enrichment as an offence in the Penal Code, but handle illicit properties according to the civil proceeding order./.

	Focal point: Le Thi Hoa, Department of Criminal and Administrative Legislation, Ministry of Justice, tel: 62739407, email: hoalt@moj.gov.vn


Research study on amendment, supplement of the Penal Proceeding Code to meet requirements of the judicial reform
Viet Nam has actively implemented the Judicial Reform Strategy (Resolution 49-NQ/TW). One of the priorities of the judicial reform in Vietnam is “to attach much importance to modification of the criminal policies and the judicial proceeding procedures” in order to have a synchronous, democratic, open, clear, human rights respect and protection policies, procedures.
In addition to achieved results, implementation of the 2003 Penal Proceeding Code reveals certain shortcomings and weaknesses including: clear assignment of main functions of criminal procedings (i.e. accusing, defending and adjudicial functions); provisions on role, power, coordination and control among agencies and levels who take part in the proceedings; provisions on gurantees of a public, transparent and democratic proceedings, etc. Moreover, some main directions of judicial reform (including improvement of proceeding quality at courts, enhancement of prosecution in investigation, etc.) have not yet been fully studied or reflected in the Penal Proceeding Code. At present, the Supreme People’s Procuracy is hosting, in coordination with relevant agencies, development of the Penal Proceeding Code (revised). During the recent time, many agencies, institutions and organizations have conducted many studies on assessment of the practice of implementation of the 2003 Penal Proceeding Code and recommendations for amendments and supplements of the Code to meet requirements of judicial reform. It is time to systemize, analyze and assess recommendations of options for amendment, supplement of the Penal Procceding Code. 

 With supports of Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” (funded by UNDP), the Central Internal Affair Committee conducts an in-depth research study amendment of the Penal Proceeding Code to meet requirements of the Judicial Reform Strategy to the year 2020.

The research’s objective is to study recommendations for amendment, supplement of the current Penal Proceeding Code to meet requirements of judicial reform for agencies who are assigned to carry out this task. The Report shall be used as reference for the Central Internal Affair Committee during its review and assessment of the Penal Proceeding Code (revised) to be submitted to competent agencies for reivew and approval. It is to ensure meeting requirements of judicial reform stated in the Party’s resolutions, contributing to development of the rule-of-law socialist state and international integration; as well as to specify key contents of Resolution No. 49-NQ/TW of the Politburo on the Judicial Reform Strategy to the year 2020.

Based on study, analysis and assessment, the Research Report introduces proposals and recommendations for amendment, supplement of the 2003 Penal Proceeding Code as follows: (i) Supplement the principle of innocent presumption; (ii) Amendment, supplement of some articles of the Penal Proceeding Code, including: Article 4, 6, 11, 19, 35, 36, 48, 49, 50, 51, 56, 57 Clause 1, 64 Clause 2, 65, 66, 76, 80, 81, 86, 88, 89, 91, 94, 101 point 1, 103, 104, 107, 108, 111, 112, 113, 114, 116, 117, 118, 119, 120, 121, 126, 127, 131, 166, 167, 176, 177, 181, 189, 196, 234, 239, 247, 248, 249, 256, 257, 259, 260, 261, 262 khoản 1, 262a, 267, 273, 274, 279, 281, 283, 284, 301, 303 Clause 1 và 2, 304 Clause 1, 305, 306 Clause 3, 307, 313, 324a, 339, 342; (iii) Supplement of new articles on proposal to initiate criminal proceedings and its handling, regulations on exemption of such proposals, Article 324 b and 324c on proceeding procedures at the first instance and appellate courts; (iv) Amendment, supplement the proceeding process and order at courts and rights, obligations of proceeding parties; determination of time that first instance verdicts come into effect./. 
	Focal point: Nguyen Thi Hoai Bac, Central Internal Affair Committee, tel: 0989921579, email: hoaibac1@gmail.com  


	Research Study on practice of promulgation of administrative decisions and proposals for the Draft Law on Promulgation of Administrative Decision 



The Draft Law on Promulgation of Administrative Decision was included in the law, ordinance development programme of the XIIIth National Assembly (2011-2016). The adoption of such law aims to overcome the current shortcomings and weaknesses in promulgation of administrative decisions in order to ensure a clear legal framework for operations of competent agencies in issuing administrative decisions, as well as to establish legal grounds for control of issuing administrative decisions and ensure the legitimacy, rationality, feasibility, objectivity, democracy and impartiality of administrative decisions.
This Law shall be an effective legal tool in ensuring legitimate rights and interests of relevant organizations and individuals; facilitating enterprises, economic partners and individuals to protect their legitimate rights and interests in an equal manner; contributing to the healthy development of the socialist-oriented market economy; meeting requirements of administrative reforms and enhancing operational effectiveness of the State agencies in the context of the socialist republic of Vietnam and international integration. 

In order to support development of this Draft Law, along with researches on international experience of some countries and surveys and assessment of the practice of promulgation of administrative decisions in some selected provinces (which is supported by Project “Strengthening Access to Justice and Protection of Rights in Viet Nam”), it is essential to conduct a regulatory impact assessment of the Draft Law in order to provide grounds for development of the Draft Law. Such activity requires painstaking investments and should be conducted by experienced experts in the field of impact assessment with widespread consultancy of experts, scientitsts, managers and the people at minitries, branches and localities in order to provide qualified reports, which shall be directly interpreted into the Constitution’s regulations.
Based on study, analysis and assessment of the practice of promulgation of administrative decisions in general and particular in some areas, the Research Report introduces proposals and recommendations to adopt the Law on Promulgation of Administrative Decisions in order to overcome shortcomings an weaknesses in promulgation of current administrative decisions; to ensure a transparent legal framework for operations of competent agencies in promulgation of administrative decisions; as well as to establish legal grounds to control such promulgation, ensuring the legality, rationality and feasibility of administrative decisions and the objectiveness and just of the promulgation process. The Report also introduces specific proposals on the scope of administrative decisions, some contents/ issues to be regulated in the Law, and other recommendations./.
	Focal point: Ms. Nguyen Quynh Lien, Legal Official of the Criminal and Administrative Legislation Department, tel: 0462739412, email: liennq@moj.gov.vn


	Research study on a standard process for consideration and decision of application of other administrative handling measures in the Law on Handling of Administrative Violations 



Law on Handling of Administrative Violations was adopted by the National Assembly on 20/6/2012, in which administrative handling measures are one of main and important contents. These measures restrict the freedom rights of citizens and are applicable to individuals who commit acts in violation of security, social order and safety but not to the extent of being examined for criminal liability. These include the following measures: education at communes, wards and district towns; placement in juvenile reformatories; placement in education facilities; and placement in forced detoxication treatment facilities. Chairman of communal People’s Committee is responsible for making decision on application of the measure of education at communes, wards and district towns as prescribed in the 2002 Ordinance on Handling of Administrative Violations
. Moreover, assignment of consideration and decision on application of administrative handling measures to judicial agencies is a brand new issue, which is seen as a breakthrough in Viet Nam’s laws. The change of competence results in big changes in application procedures. For the measure of education at communes, wards and district towns, even there is no change in competency, but there are changes in procedures in order to ensure transparency, publicity and democracy. It is to ensure that applicable persons and their legitimate representatives have opportunities to explain, defense and protect their legitimate rights and interests.

Provisions prescribed in the Law on handling of administrative violations are only general, which should be specified. In the framework of Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” supported by UNDP, the Research Report aims to introduce recommendations for a process for consideration, decision and implementation of administrative handling measures from the early stage of dossier preparation; consideration and making decision at people’s courts and implementation of such decisions.
The research scope is limited to contents related to specific stipulation to improve the process of application of administrative handling measures. Due to differences of the coercion’s nature and competence in adopting decisions between the measures of education at communes, wards or district towns and measures adopted by people’s courts, the Report is divided into two relatively separate parts as follows: Part I – process of consideration, application and implementation of education at communes, wards or district towns; Part II – process of consideration and application of placement in juvenille reformatories; placement in compulsory education facilities and placement in compulsory drug rehabilitation facilities at people’s courts; and implementation process of the people’s courts’ decisions. 
Based on the research results, the Report proposes the following recommendations: (i) Recommendations on the process of consideration and application of administrative handling measures decided by the people’s courts; (ii) Recommendations related to considering and deciding competence of application of administrative handling measures; (iii) Temporary recognition of the viewpoint that these are administrative measures and not under court’s adjudicial scope, thus recommending a process for judges to review, decide and take responsibility for their decision; (iv) Considering and deciding process of application of administrative handling measures should simulate the criminal proceeding process; and (v) Ordinances should comprehensively stipulate the mentioned above principles and processes.

The research report will be used as reference materials for the following: (1) Drafting resolutions on details of the Law on handling of administrative violations; (2) Drafting decrees on details of order and procedures of request documents at administrative agencies; (3) Drafting documents on order and procedures for consideration and decision of application of other administrative handling measures at people’s courts; and (4) Drafting decrees on details of application of administrative handling measures./.
	Focal point: Dao Thi Thu An, Division of Administrative Legislation, Department of Criminal and Administrative Legislation, Ministry of Justice, tel: 62739410, email:  andt@moj.gov.vn


	Research study simplification of administrative procedures and citizen’s papers in the Draft Law on Civil Status 


Registration and management of civil status are activities which attach great interests of countries. These activities help citizens to exercise their rights and interests, establish grounds for the State to accurately manage the population, and serve the socio-economic development. Civil status events of citizens from their birth to their death (including birth, marriage and death…) are all strictly registered and managed by State agencies.   

Registration and management of civil status in Vietnam have been continuously maintained and development through periods, making important contributions to the social stability. There are reforms in administrative procedures of registration and management of civil status, increasingly supporting the people. However, within the context of our country in the period of new development, industrialization, mordernization and increasing international integration, as there are increasing domestic and international movements of citizens, registration and management of civil status have reveal numerous shortcomings and weaknesses, including: Administrative procedures for civil status registration remain complex, which does not really facilitate citizens; The main method of civil status registration in many provinces is manually to take notes; citizens have to present/submit many types of papers for their civil status registration, which causes difficulties and inconvenience; Power of civil status registration has not been strictly devolved, failing to ensure faciliating citizens in civil status registration; and There are many shortcomings and weaknesses in management and keeping archives of records, files, statistics on civil status, failing to meet the needs to search and use of citizens; it has many a few contributions to the socio-economic development of the country.

The above shortcomings and weaknesses have affected exercising legitimate rights and interests of citizens, as well as the quality of registration and management of civil status, reducing the effectiveness and efficiency of management of citizens, the State and society. Moreover, in the international aspect, in many cases, civil status papers have poor trusts from foreign competent agencies; some agencies even don’t trust civil status papers of Vietnam. This fact has affected to Vietnam’s reputation and position in the international playground. 

At the moment, the Ministry of Justice is conducting review and evaluation on each administrative procedure of registration and management of civil status; as well as comparison and assessment of other administrative procedures related to civil status registration. Hence, it shall propose a rational route map for the Government to simplify, reduce some administrative procedures and eliminate some administrative papers in order to facilitate citizens in civil status registration. 

In order to solve the above difficulties, Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” supports the Ministry of Justice to conduct a research study on review and assessment of all administrative procedures related to registration of civil status, which will be grounds for proposals on simplification of administrative procedures and citizenship papers in the Draft Law and solutions to incorporate/reflect these proposals into the draft Law with a rational schedule. 
Based on analysis and assessment of the practice of administrative procedures in civil status registration along with international experience of some countries related to simplification of administrative procedures and citizenship papers, the Report introduces proposals and recommendations for simplification of administrative procedures, citizenship papers in the Draft Law on Civil Status. The main directions for solution include the following: (i) simplification of administrative procedures focuses on eliminating unessential administrative procedures; simplification of administrative procedures that remain appropriate in order to reduce expenses for individuals and organizations; amendment of application and declaration forms in the light to gradually reduce information to be declared by citizens when they conduct administrative procedures (in order to avoid overlapping); abolishment of requests to produce or submit copies, certified copies of citizenship papers as parts of the dossiers; implementation of online public services at level 3 and 4 in order to facilitate citizens at the maximum; reducing unessential steps in the implementation order of administrative procedures, especially verification of citizens’ records; and introduction of joint coordination in handling administrative procedures for citizens; and (ii) recommendations to simplify citizenship papers to be handled at two levels (i.e. manual and electronic mode). Specific recommendations are introduced anf focus on the following issues: (i) personal identification number; (ii) simplification of citizenship papers; and (iii) development of an electronic civil status database./.
	Focal point: Ms. Tran Thi Le Hoa, Head of Management of Civil Status Divison, Department of Civil Status - Nationality – Authentification, Ministry of Justice.       Tel: 0903434426, email: hoatl@moj.gov.vn


Research study on gender assessment on gender assessment of the draft Law on Civil Status and recommendations for improvement of Gender Mainstreaming Tool in law drafting 

This Research Report is developed under directions of the Committee for Women Advancement in Justice Sector in 2013 during the development of the Draft Law on Civil Status. The Report introduces impact assessment of gender issues to the Draft Law on Civil Status on the basis of defining gender issues prescribed in the Draft Law; objectives of gender mainstreaming and equality in the Draft Law on Civil Status; solutions for handling issues related to gender equality or discrimination in the Draft Law; and predictions of regulatory impacts of the Draft Law toward male and female when it is adopted. Moreover, the Report also provides assessment of gender mainstreaming in the law drafting process. 
This is the first report developed by the Ministry of Justice on assessment of gender impacts in drafting legal normative documents. 
Civil registration is when competent State agencies confirm and record civil status of individuals into the civil status records in order to confirm the personal status of individuals. Civil registration consists of main events as follows: birth, marriage, divorce, death, adoption, guardianship, correction of civil status, redefining ethnic group, redefining sex, etc. Civil status registration and management have significant role for the State to exercise its management function of population, socio-economic fields, national defence and security. It also establishes legal grounds for protection of non-property rights and personal rights associatied with personal properties.

In Viet Nam’s legal system, Law on civil status – a procedural law, has close relations with civil law and law on marriage and family – substantive laws. These two laws are basis for development of procudures of civil status registration, and vice versa, law on civil status is a mechanism to ensure implementation of some civil and personal rights prescribed in the Civil Law and Law on Marriage and Family. Regulations on procedures of marriage registration, birth registration, guardianship, adoption, correction of civil records, etc. in the draft Law play an important role in ensuring gender equality (equality in rights of marriage, selection of nationality, selection of residence place, birth registration, identification of ethnic group, nationality, name, protection of privacy, etc.).
With diversity of customs and habits, so far, marriage and family life in Viet Nam is still affected by the system of customary law and customs,  especially for ethnic minorities. Thus, traditional thoughts and customs of “male-contempt” still exist, which underestimate the female’s role and status; and vice versa, there are irrational views of the role and status of fathers, husbands in relations with children. Therefore, integration of gender equality issues into law on civil status is crucial in restricting and eliminating negative impacts of outdated concepts and perceptions.
The Law’s social impacts and applicable subjects are wide (in terms of formality, law on civil status has impacts to all subjects in the society). Therefore, procedures prescribed in the draft Law should be developed on the basis of no gender distinction, should be common standards for both men and women. However, due to gender features and different living conditions and circumstances, law impacts and outcomes on each gender are different. Therefore, law development with no gender discrimination still face potential challenges of gender inequality between men and women.

Based on the above perceptions, during the development of the draft Law on civil status, gender equality is considered as a guiding principle. Identification and settlement of gender issues by legislative methods are strictly implemented, which results in significant and feasible reform of the current mechanism prescribed in Decree No. 158/2005/ND-CP dated 27/12/2005 of the Government on registration and management of civil status.
With supports of Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” (funded by UNDP), the Committee for Women Advancement in Justice Sector, Ministry of Justice, conducts a research on gender assessment of the draft law on civil status. The research’s objectives are to analyze gender dimensions of the draft law and to ensure that gender equality principles are mainstreamed and guaranteed in the draft law to safeguard human rights and women’s rights in particular in line with CEDAW and relevant international conventions on human rights that Viet Nam has entered; and to test and improve the MOJ’s Gender mainstreaming tool for law making, taking the lessons learnt from the process of gender assessment of the draft law on Civil Status.

The Report introduces assessments of gender impacts on the Draft Law on Civil Status on the basis of determination of gender issues prescribed in the Draft Law; objectives of gender mainstreaming into the Draft Law; solutions for handling issues related to gender equality or discrimination in the Draft Law; and predictions of regulatory impacts of the Draft Law toward male and female when it is adopted. Moreover, the Report also provides assessment of gender mainstreaming in the law drafting process, including: (i) Compliance with procedures and order of gender mainstreaming in law development; (ii) Determination of responsibilities and resources in handling gender issues in the scope of the Draft Law; (iii) Liabilities of organizations in implementing regulations in order to ensure gender equality./.
	Focal point: Tran Thi Huong, Committee for Women Advancement of Justice Sector, Ministry of Justice, tel: 62739366, email: huongtt@moj.gov.vn


	2000 LAW ON MARRIAGE AND FAMILY (AMENDED) 

Regulatory Impact Assessment and Controversal Issues related to the Draft Law 




In order to support amendment of the Law on Marriage and Family to be submitted to the National Assembly for review and approval in the first meeting session in 2014, since late 2012 and throughout 2013, Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” has timely supported the Drafting Committee and Editorial Board of the Project on amendment of the Law on Marriage and Family to conduct studies, regulatory impact assessment and organize several intensive workshops, seminars in order to discuss controversial issues. Information and results collected from the study, impact assessment and workshops, seminars help to provide scientific arguments for the presiding drafting agency during the process of amendment of the 2000 Law on Marriage and Family.
Regulatory impact assessment (RIA):
1. Context of law revision 
On 09/06/2000, in succeeding of the 1959 and 1986 Marriage and Family Law, the National Assembly adopted the 2000 Law on Marriage and Family. After nearly 13 years of implementation, the Law has achieved the following major results:
Firstly, the Law has made important contributions to highlight the important role of families in the society; to maintain and bring into play the fine cultural and moral traditions of Vietnamese families; to develop human resources, stabilise and develope the socio-economy of the entire country in general and of each province in particular;

Secondly, on the basis of provisions on basic principles of marriage and family regime; getting married; relations between husband and wife; divorce; relations between wives and husbands, parents and children, and among other family members; support; guardianship; marriage and family relations involving foreign elements; responsibilities of citizens, the State and society towards family, the Law has played an important role in building wealthy, equal, progressive, happy, and lasting families; and in better protecting human rights, rights of citizens, especially rights of women and chidren in marriage and family;

Thirdly, through recognition of legal standards on conducts of family members, the Law has played an important role in enhancing and improving the responsibility and attitude towards mutual respect, care and assistance; inheriting and improving the fine tradition, culture and morality of Vietnamese families and Vietnamese people;

Forthly, the law has created legal bases for implementing property rights and transactions among family members and between family members and other parties in the society, ensuring the stability marriage and family relationship, improving material and spiritual life of family members, as well as better protecting rights and legitimate interests of other parties in the society;

Fifthly, rights and legitimate interests of parties in marriage and family relationship involving foreign elements have been provided for and protected by the Law in accordance with the State’s foreign policy and international treaties to which the Socialist Repblic of Vietnam is a Member Party.
However, in the context where the nation is stepping towards a new development stage, together with the national industrialization, modernisation and inernational integration process, the Vietnamese society is witnessing both positive and negative impacts, not only in terms of economics but also in terms of cultural and social. Families, as the cells of the society, can not be outside such multi-faceted impacts: nuclear families (with two generations) has been gradually replacing traditional family structure (with multi-generations); the focus on individual’s freedom in the family reduced the connectedness between parents and children and among other family members; the insustainability of marriages; property rights and transactions being implemented not only for the purpose of meeting the needs of daily lives of families but also for business and commercial purposes have become more and more popular; some new foreign concepts of marriage and family have been imported into Vietnam and have created different consequences…

In such a context, the Marriage and Family Law 2000 has revealed many weaknesses and shortcomings, as follows:

Firstly, some provisions of the Law are too rigid and have not created a legal mechanism that is flexible and suitable for varied conditions of families. For example, (1) the Law only provides for one property right regime which is the common property right of husband and wife as stipulated by law and does not provide for a property right regime as agreed upon by husband and wife. Such a rigid approach has not ensured the husband and wife’s freedom of contract and self-determination of their assets before getting married in accordance with each party’s condition and situation; (2) in the dispute resolution mechanism between husband and wife, the Law has only provided for two methods which are conciliation for unity and divorce while in reality, beside these two methods, many couples have opted for separation as an appropriate resolution for their marriage and their family situation, in which there have been couples who want their separation recognised by competent State authorities;

Secondly, the Law has several provisions which lack feasibility and very difficult to be implemented in reality. For example, (1) provisions on personal and property rights and obligations between parents and children and among other family members are only principle-based, not specific enough and not appropriate in reality; many provisions have not well balanced the rights, interests and duties and responsibilites of related parties; (2) the Law’s provision on compulsary naming of both husband and wife in the certificates of  property rights or use rights of husband and wife’s common properties which is subject to compulsary property right or use right registration is pursuant to the principle of equality between husband and wife but is very difficult to be enforced in reality. In reality, such provision has been implemented only to a limited extent where the properties are land use rights or houses/apartments, regarding other properties such as transport vehicles, securities… such provision has generally not been implemented; 

Thirdly, some marriage and family relations which have been existing in reality but  have not been provided for or have been provided for but not specific enough by the Law, for example, cohabitation between a man and a woman without registration for getting married, cohabitation between people of the same sex, surrogacy... This means the Law has not been close to reality as well as not met the requirements of full institutionalization of the State and the Party’s viewpoints and policies on the need to respect and ensure better and better implementation of human rights and citizenship rights; resulting in many difficulties and problems in the State management of sensitive issues in the area of marriage and family;

Forthly, some provisions of the Law have not met the requirements of real civil relations and transactions, for example, the Law lacks provisions to handle prolems that arise when husband and wife participate in business activities; rights and obligations of third parties in establishing, terminating transactions with a husband/wife or both; some provisions on marriage and family relations involving foreign elements are not suitable with reality, and have not effectively protected rights and legitimate interests of parties in these relations;

Fifthly, the Law has several provisions which are not unified and consistent with other relevant laws adopted so far such as Land Law 2003; Law on Children Protection, Care and Education 2004; Civil Code 2005; Civil Procedure Code 2004; Law on Sex Equality 2006; Law on the Elderlies 2006; Law on Family Violence Prevention 2007; Law on Nationality 2008; Law on Adoption 2010...

The above-mentioned weaknesses and shortcomings of the Marriage and Family Law 2000 has reduced the effectiveness of the Law in particular and and marriage and family law in general; negatively affected the achievement of the goal of building wealthy, equal, progressive, happy, and lasting families as well as the implementation and protection of marriage and family rights and obligations of citizens. Many provisions of the Law have been breached but it has been very difficult to handle and punish these breaches. This means the current Marriage and Family Law needs to be revised comprehensively in order to both meet the objective requirements of marriage and family life and reflect the Party’s new viewpoints and policies on the need to respect and ensure the implementation of human rights and citizenship rights in civil life in general and in the area of marriage and family in particular as stipulated in the Political Program on Building the Nation in the Transitional Period towards Socialism (amended, developed in 2011), Social-economic Development Strategy for the period of 2011 - 2020 passed by the Party Assembly XI and new provisions in the revised Constitution 1992 draft.

In order to meet objective requirements of law development and implementation related to marriage and family, as well as other objective requirements of the practical socio-economic life in Vietnam, the Law on amendment, supplement of some provisions in the 2000 Law on Marriage and Family was included into the Law-and-Ordinance Making Programme of the 13th National Assembly. 

With the objectives to support important fields related to improvement of the legal system, Project “Strengthenning Access to Justice and Protection of Rights in Vietnam” (for the Ministry of Justice) is conducting a research on regulatory impact assessment of each solution and making proposals for selection of the best solution for the Draft Law on amendment, supplement of some provisions of the 2000 Law on Marriage and Family. 
This is an important activity, supporting the revision of the Marriage and Family Law in order to timely meet the objective requirements of marriage and family life in the new context; ensuring better imlementation of human rights and citizenship rights in the area of marriage and family; sexual equality; inheriting and improving the fine culture, morality, tradition, customs and practices of Vietnamese peoples; ensuring the unity and consistency within Vietnam’s legal system as well as the compatibility of Vietnam’s law with its commitments in the international integration process.

The research report focuses on assessment and proposals, recommendations for four major issues as follows: (i) Contractual property regime of husband and wife; (ii) Separation; (iii) Surrogacy; and (iv) Marriage between people of the same sex.

Based on the assessment’s results, the lead drafting agency shall study and introduce the best solution for the Draft Law in order to timely regulate new relations arising in the field of marriage and family. The assessment results shall be important data for the drafting agency to grasp new arising issues to be incorporated in the Draft Law in order to ensure that the Draft Law shall meet requirements and demands of the society. 
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Hội đồng khoa học Bộ Tư pháp do Bộ trưởng Hà Hùng Cường làm Chủ tịch  thảo luận, cho ý kiến về một số định hướng cơ bản của việc xây dựng Luật Hôn nhân và gia đình (sửa đổi) .  
Controversal issues related to the Draft Law:
During implementation of the 2000 Law on Marriage and Family, there are new issues which are emerging or have been existed for a long time. Studying these new issues is a necessary activity in the process of amending and supplementing the current Law. The activity must be carried out systematically and comprehensively in order to assess the new issues’ impact towards the relevant subjects as well as the society. The result shall be an important source for the amendment and supplementation of the Marriage and Family Law in order to ensure that the Draft Law shall meet requirements and demands of the society.
1. Men and women living together as husband and wife without marriage registration 

The 2000 Marriage and Family Law stated that man and woman who fail to register their marriage but live together as husband and wife shall not be recognized by law as husband and wife (Art.11.1). If they apply for divorce, the Court shall process their case and declare not recognizing their husband and wife relation; if there are any requests regarding children and property, the Court shall apply provisions on annulment of illegal marriages to the settlement thereof. 
The current Law fails to cover all practical cases of men and women living together as husband and wife. The Law only stipulates the above cases, not the living together of same-sex couples or transgenders. On the other hand, the Law has only focused on the recognition or non-recongnition of marriage, but fails to have necessary regulations in order to regulate personal matters or property arising from such living (including relationship between parents and children; relations between both parties, etc.). 
On this basis, the report proposes to insert provisions on cohabitation to the draft Law on Marriage and Family in order to protect the right to equality of individuals, especially of women, in marriage and family relationships. Specific proposals cover the following issues: (i) Definition of living together as husband and wife without marriage registration; (ii) Whether cohabitation should or should not be legally recognized; (iii) Relationship between parents and children; and (iv) Property relationships.
2. Marriage settlement 
Asset institutions between husban and wife are stipulated from Art.27 to Art.33 of the 2000 Marriage and Family Law, accordingly, the Law only recognizes the sole legal property institutions (including common and private assets of husband and wife as provided by laws; husband and wife are entitled to mutually agree on consolidate their personal assets into the common assets and divide the common assets within the marriage period).

These regulations are not in accordance with the right of a person to self-dispose his/her property which has been stipulated in the Civil Code (right on property is one of the basic personal rights protected by the Constitution and the Civil Code. Every person has the right to possess, use and dispose property under their ownership and use rights) as well as not suitable for the real condition of many couples and families. Moreover, it has caused unwanted consequences such as failure in the protection of third party’s legitimate rights and interests and in the creation of a clear and comprehensive legal foundation for settling property disputes in marriage and family relations.

Although there are still some small weaknesses, based on the requirements of the Vietnamese society and legal system, as well as the existence of the matrimonial property regime in general and the matrimonial property regime as agreed upon by husband and wife in particular in the legal systems of some countries in the world, the study group is of the opinion that it is reasonable to recognise such a regime in the draft M&F Law. The report proposes recommendations to establish a matrimonial property regime as agreed upon by husband and wife in the draft M&F Law; and determine the moment the matrimonial contract is executed. 
3. Legal separation 
“Voluntary, progressive and monogamous marriage in which husband and wife are equal” is one of the basic principles of the marriage and family regime of Vietnam. Volunteering in marriage including volunteering in getting married and settling dispute between husband and wife. When there is a dispute, both husband and wife have the right to determine the best settling way which is in accordance with their desire and situation, such as: conciliation (self-consciliate or via a competent individual or organization), separation or divorce. The Law is responsible for legally assuring that husband and wife can implement their right to self-settle their disputes .

The 2000 Marriage and Family Law only recognized two solutions for settling disputes between husband and wife, which are conciliation and divorce. Separation has not been legalized by Vietnamese law, whereas in fact, because of different reasons (high age, honour, prestige...), many couples have chosen separation as a solution instead of divorce. There have been cases where couples request the Court to legally recognize their separation, but the Court has no foundation to settle their request.
The report introduces some recommendations on legal separation as follows: (i) Right to filing for separation; (ii) Grounds for separation, separation procedures and completion of separation; (iii) Consequences of separation; (iv) Determination of father/mother during separation period; and (v) Rights and obligations to common children.

4. Surrogacy 
The 2000 Marriage and Family Law has not concretely stipulated on surrogacy. Decree No. 12/2003/ND-CP dated February 12, 2003 of the Government on childbirth by scientific methods stated: Surrogacy and human cloning. Children born by reproduction-supporting techniques must be bornt by the wives of infertile couples or single women and they shall be determined as fathers and mothers of children born by reproduction-supporting techniques (Art.6, Art.20). However, this Decree has not clearly regulated the legal consequences of surrogacy, such as: determination of the children’s parents, personal and property rights of the children with relevant people (the surrogate mother and the intended parents).

There are needs for surrogacy in the social practice, but are abandon by the current laws. People who wish to become parents have agreed to carry out surrogacy via intermediary or commercial surrogacy. On the other hand, there are people apply surrogacy because of other inappropriate reasons (such as aesthetics or afraid or time-wasting...). This might lead to “commercial surrogacy” service that may be uncontrolable by the government.

In fact, surrogacy and the need for surrogacy is real. Since the current law forbids surrogacy, such people who wish to become parents have agreed to carry out surrogacy via intermediary or commercial surrogacy. On the other hand, there are people apply surrogacy because of other inappropriate reasons (such as aesthetics or afraid or time-wasting...). This might lead to “commercial surrogacy” service that may be uncontrolable by the government.
Based on analysis of assessment of the practice, the report proposes that the Law on Marriage and Family (revised) should legalise surrogacy under certain circumstances, meeting the following conditions: (i) Competent state agencies with authority to approve of surrogacy; (ii) Conditions for intended parents; (iii) Conditions for surrogate woman; and (iv) Conditions for authorized competent state agencies./.

	Focal point: Mr. Nguyen Hoang Nam, Civil and Economic Legislation Department, Ministry of Justice. Tel: 0462739428,  email: namnh@moj.gov.vn 


 



“Workshop on controversal issues in the Draft Law on Marriage and Family” held by the Vietnam Bar Association on 29/11/2013 in Bac Ninh (Source: website of the Ministry oj Justice) 
Comparative study on application of customary law 
in adjudication:

Viet Nam’s practice and recommendations for improvement of application of customary law in the courts of Viet Nam 

This report is developed by an expert team in 2013. It introduces an overall picture of customs and application of customary law in the practice of judicial activities in many countries worldwide as well as in Viet Nam. At the same time, the report proposes several groups of solutions, specific recommendations, especially those on legal framework for application of customary law in order to enhance the quality of judicial activities in Viet Nam. 
In the current period of accelerating the judicial reforms process aiming at building a Vietnam’s Socialist law-based State, the issue of development and improvement of the legal system is identified as one of the key tasks. Directions for the process of improvement of the Vietnamese legal system is defined in Resolution No. 48-NQ/TW of the Political Bureau dated 24/05/2005 on the strategy to development and improvement of the legal system in Vietnam to 2010 and orientations for the period up to 2020 determined that "roots from practice of Vietnam, and selectively acquire international experience on drafting and organizing the implementation of laws; harmonize cultural identity and good tradition of the nation and the modern of the legal system." In this regard, relating to recognition and implementation of customary laws in Vietnam, Resolution 48-NQ/TW specified requirements as to "to improve law of contract in the direction of respecting for the parties' agreement, is not contrary to morals, does not violate public order, in accordance with customs, and practices of international trade”.
Currently, customary laws are widely recognized worldwide as a form of law and the State ensures the implementation in practice. In fact, the use of customary law has a positive meaning when it is likely to replace the adjustment of the law in a certain ranges, in a number of social relations; simultaneously, customary laws can supplement to the law in certain circumstances. In Vietnam, a number of customary laws have been recognized by the State, mainly in civil area. When customs are recognized by the State, it shall become the customary law and being implemented through a number of specific provisions of law. Customary laws do not only have positive meanings in dealing with civil or commercial disputes, in remote, mountainous areas with difficult socio-economic conditions, but also enhance access to justice and protect the rights of the people.
In Vietnam, the application of customary laws has been established and developed for a long historical period of time. Under the feudal dynasties, there are many customs such as village conventions, traditions and customs of the communities which have played an important role for the replacement of laws, and they have partly contributed to the social stability. In recent years, the application of customary law in the civil procedures has proved to be more and more effective, especially in the personal records or intepretaion of civil transactions (including civil contracts); tontine transaction; and property leasing. 
However, in Vietnam, because of legal matters and practical situations, the recognition and application of customary law still have some limitations. For example, the current legislation does not include definitions for 'customary law’ or not yet fully defined conditions for its application in practice; until now there has been no “List of customs”. These matters have been the reasons making the Court appear to be not actively in applying customs and the Courts have inconsistent views on recognition and application of customs. In many cases, this Court said that certain rules of conduct as customs, but the other courts said that those rules of conduct that are not customs.

 Moreover, although the customary law is not a new matter in Vietnam, the current research about customary law has not been significant and comprehensive. Thus, the study of customary laws in Vietnam and presenting some recommendations to improve the effectiveness of customary law in Vietnam has its theoretical and practical values.
The purpose of this research is to study the real situation of recognition and application of customary on Vietnam through the analysis and evaluation of the legal provisions and a number of specific civil cases. On that basis, the report presents a number of recommendations to improve the effectiveness of the application of customary laws in Vietnam.
On the basis of reviewing the settlement practice of some civil cases, the Report has made some following assessment of the custom applied in judicial practice of Vietnamese courts:
Firstly, the customs applied in the settlement of civil cases in the courts (first instance, appeal and cassation) and in many different locations throughout the country;

Secondly, customary laws being applied to solve a variety of civil disputes, such as disputes over, contract, ownership, or the priority to exploit fishing locations;

Thirdly, the application of customs appears to be an effective ways to solving civil disputes, especially in the absence of legal provisions and the agreement of the parties;

Fourthly, the court has been inconsistent in the recognition and application of customs. Courts system have not uniformly applied customs of the superior courts (especially the Supreme People's Court) toward the lower Court or the matter of similar customs application by the Courts at the same level. In addition, the modification of customs applied in the judicial activities of the Court because of changing circumstances has not been taken into account. These are real difficulti so that the recognition and application of customs within adjudicative system of people's courts at all levels are not high efficiency;
Fifthly, most courts still face obstacles in the process of applying customs, particularly relating to two issues: (i) identifying customs that recognize and apply, (ii) conditions to apply customs. A number of different conditions have been used to deny the use in Court’s actual practice. In addition, the recognition and application of customs in judicial activities also have problems is that which subject is obliged to prove the applicability of customary laws; how to resolve in the case that different subject prove differently on the capabilities to apply customs. These are very important issues to be addressed in order to properly recognize and apply customs in the judicial activities of the Court in a very effective way. 

Based on assessment of the practice of recognition and application of customary law in Viet Nam, the Report has made some recommendations to improve effectiveness of application of customary law in Viet Nam, including some key recommendations as follows:

(1) Recommendations to improve legislations on customary laws: (i) identify form of legal documents on customary law and the content of each document; (ii) it is necessary to define 'custom' and 'customary law' in the legislation; (iii) compilation and collection of custom or the list of customs; (iv) it should regulate criteria/conditions for the custom to become customary law; (v) regarding form of customary law recognition; (vi) regarding the scope of application of customary law; (vii) regarding conditions to apply customary laws; (viii) clearly defining priority order to apply customs in respecting the agreement of the parties, then apply customs and then apply other grounds, finally; and (ix) to resolve conflicts between customary law.
(2) Recommendations on reasonable investment for socio-economic development in rural, mountainous, and remote areas.

(3) Other Recommendations: (i) promoting the propagation, dissemination and legal education to increase educational level, improve legal awareness for rural people and ethnic minorities; (ii) enhancing training and fostering legal level for staffs in rural, mountainous and remote areas; (iii) promoting the role of key individuals and organizations in the recognition and application of customary.
Therefore, in Vietnam, the customary law is not an entirely new one, but it still is a complex issue. The experience of other countries and the reality practice in Vietnam show that the value of customary laws in adjusting social relations in the field of civil protection, and to protect the legitimate rights and interests of the subject. However, the laws on customary law has formed very long ago, but so far there are not less shortcoming, and at the same time, adjudicative activities also exposes problems in the recognition and application of customary laws. To improve the efficiency of application of customary law, it should be made ​​more comprehensive solutions, not only improve the legal framework, but also implement comprehensive solutions for the recognition and application of customary law. Furthermore, to achieve this goal, there should have more efforts of other entities, not just the judiciary. In particular, clear policy and guidance of the Party and State on this issue and the closed coordination between relevant sector should play very  important role./.

	Focal point: Tran Van Thu, Deputy General Director, Department of International Relations, Supreme People’s Court, tel: 0912441790, email: vanthutran345@gmail.com 


Research study on assessment of compatibility between Viet Nam’s laws and ICCPR on 16 groups of civil – political rights
Viet Nam has participated in important international treaties on human rights, such as the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural rights; the United Nation Convention on the Elimination of all forms of Discrimination against Women, the United Nation Convention on the Elimination of all forms of Racial Discrimination, the International Convention on the Rights of the Child, ... Currently, international treaties on human rights are implemented through the mechanism in which ministries act as the national focal points and make national periodic reports on content related to the ministries’ functions and duties.

In such a manner, recently, the Ministry of Justice has been assigned to be the national focal point for implementation of the International Covenant on Civil and Political Rights (the ICCPR) in Vietnam and to take main responsibility for buiding National Report on Implementation of the ICCPR. However, due to the interruption of the implementation of the ICCPR (Vietnam last submitted and protected its National Report in 2001, that means Vietnam has skipped 02 periodic reports) and with the transfer of national focal point function (from Ministry of Foreign Affairs to Ministry of Justice), so in the next time, the agency in charge of implementing this Convention will have to cope with problems such as evaluation of the implementation of the ICCPR since Vietnam became a member of the Convention, comprehensive assessment of the provisions of Vietnam law on civil and political rights, research on the role and functions of national focal point; mechanism of participation in the UN human right institutions and other international human right organizations ... However, in order to implement the ICCPR in the current context,  the review and evaluation of the discharge of the obligations set forth in the Convention should be focused on priorly through systematic review of legal documents, policies, technical and specialized issues. This activity has been done by Department of International Law since 2011 and so far, in general, the technical review on civil and political rights has been completed. In fact, the results of reviews in previous years should be summarized, analyzed and evaluated the functions, which is associated with role and funcions of the national focal point for implementation of the ICCPR, and in conjunction with international experience in the implementation of this Convention.

With the aim of supporting critical areas related to legislation and enhancement of the legal system, according to 2013 Working Plan of the Project "Strengthening access to justice and protection of rights in Vietnam" (supported by UNDP), Department of International Law intends to hire 01 foreign experts who has the ability and experience to cooperate with local experts (exclusive terms of reference for local expert) in researching and evaluating the compatibility of the laws of Vietnam on civil and political rights with international law, in particular the ICCPR, as well as the role and position of national focal point for implementation of the ICCPR so that necessary conditions for the decisive and comprehensive implementation of this Convention in Vietnam are prepared for a step foward.

The report introduces assessment and recommendations on implementation of obligations prescribed in the ICCPR related to “minimum international standards on human rights”, firstly “integrating” these human rights into the Constitution. Based on inheritance of Vietnam’s constitutional thoughts since early XXth century, all fundamental human rights such as rights of freedom of speech, information, freedom of movement, residence, protection by law, equality before the law, etc. have been recognized in the four Constitutions at different levels. It maybe considered as relatively comprehensive, at least in terms of the number of these rights. However, with its feature of the original law, the Constitution only recognize these rights. In order to realize these rights in practice, it is essential to specify them into laws in different areas with different contexts, as well as to establish an effective protection mechanism in practice. 
At the moment, the 1992 Constitution revised (i.e. the 2013 Constitution) was adopted by the National Assembly. This is an important legal ground for Viet Nam to further improve legal regulations in order to ensure the conformity with the Constitution and implementation of international treaties on human rights which Viet Nam is a member./.

	Focal point: Mr. Dao Quy Loc, Department of International Law, Ministry of Justice, tel: 0462739450, email: locdq@moj.gov.vn


Research study on Assessment of  practice of legal cooperations with foreign partners and the coordination of these activities for amending and supplementing Decree No. 78/2008/ND-CP 
In recent times, along with the process of innovation and promoting international and regional intergration, legal cooperation with foreign partners has been increasingly improved.  Staring with activities of individual legal cooperation with foreign partners in the form of supporting or organizing seminars, workshops or conducting studies, up to this moment, legal cooperation with foreign partners has been expanded in terms of scope, form, coordinating partners, as well as Vietnamese partners participating and benefiting from the cooperation activities. In addition, the contents of these activities have gradually deepened. For the purpose of managing activities of legal cooperation, avoiding duplication and overlaping, as well as improving the effectiveness of foreign aids, Decree No. 78/2008/ND-CP of July, 17, 2008 on management of legal cooperation with foreign partners was issued. Up to this moment, in order to meet the new requirements of the current development stage of Viet Nam and international context, amendment and supplement of Decree No. 78/2008/ND-CP has become an essential need. It is necessary to conduct studies and assessment of the practice of international legal cooperation, and review of the system of legal normative documents in order to enhance the scientific grounds for improvement of management and coordination of this activity. 
After 5 years of implementation, when new requirements for the current stage of development of Vietnam and international situation are challenging, the amendment and supplementation of Decree No.78/2008/ND-CP have becoming absolutely urgent. As the assignment from the Government in 2013, Ministry of Justice will be responsible for hosting and coordinating with relevant agencies to do research for the amendment of this Decree. Therefore, on the basis of the assessment on practice of activities of legal cooperation with foreign partners and the coordination of these activities, the proposals, recommendations amending and supplemeting this Decree should be necessarily provided for improving the quality of these activities, contributing to improve the foreign aid effectiveness and avoid duplication and overlaping.

With well awareness of the importance of these issues, within the framework of Project “Strengthening Access to Justice and Protection of Rights in Vietnam” supported by UNDP, the Ministry of Justice (International Cooperation Department-ICD) conducts a research study on assessment of practice of legal cooperation and coordination with foreign partners in the recent times. The objective of this activity is to assist the Ministry of Justice in assessing on practice of activities of legal cooperation with foreign partners and the coordination of these activities in recent times. On this basis, the proposals and recommendations for improving of these activities, as well as supporting the amendment and supplementation Decree No.78/2008/ND-CP of July, 17, 2008 on management of legal cooperation with foreign partners should be provided. 

On the basis of objective and scientific analysis and assessment of achievements, shortcomings, its causes and compliance of the current laws on international legal cooperation and coordination in the recent times, the report proposes recommendations as follows: (i) improvement of regulations; (ii) organization and human resources; and (iii) forms and methods of international cooperation and coordination./.
	Focal point: Duong Thien Huong, Department of International Relation, Ministry of Justice, tel: 0462739533, email: huongdt@moj.gov.vn



�
�
�
�



Newsletter �
�
Strengthening Access to Justice and Protection of Rights in Vietnam 


Issue No. 12, March 2014


This is the Internal Newsletter on activities of Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” 








Contact: 


Project “Strengthening Access to Justice and Protection of Rights in Viet Nam"


60 Tran Phu Street, Ha Noi, Viet Nam


Tel: +84 4 37345284									Email: project58492.vn@undp.org











14th Meeting Session of the Central Steering Committee on Judicial Reform (12/3/2014) 
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� This part in the Law comes into force since 01/07/2013.
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